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Hon, Paul H. Brown  Tiis Opinion overrules
decretayry of State opinion No. 0-6211.
Austin, Texas opinion Nao. V-1065

SPU Re: %he applicabllity of
the Securities act to
8 group retirement
rlan issued by & non-
Dear Sir: profit group.

You have requested the opinien of this de-~
partment as to vhether op not the Employee Retirement
Plan of Safeway Stores, Tho, and 1ts Unlted States
subsidiaries come within thee provislions of the Texas
Securities Act. . -

_ 4 cereful exsmination of the copy of the
pPlsn and the acextificate 1lssued to each employee con-
tributing thereto, swbmltted with your request, dis-
closes that the retlreawnt, plan or membership therein
does not il within the defiinition of a "security"
as defined in Section 2 {8), House BLll 521, Acts of
the Forty-fourth Legisleture, Regulay Session, 1935,
l{?iclc 600s, Vérnon's Civil Statutes) which is as
ollows:

*he tepm 'security’ or ‘securitiest
shall insluds any share, steck, tressury
stoek, stock:gertificste unde» s voting
trust agreemnt, collaterel tyust certifi-
cate, equipment. trust certificate, pre-
orgenizetion certificste or réceipt; sub-
sepription of reorgsmivation certificate,
note bond, debenture, moprtgage certificate
or other evidence of indebtedness, sy
fom of commercisl paper, ceptificste in
oy under a profit sharing or participation
agresuent, certificete or any instrument
representing ‘2ny interest in o under an
oil, s¢s or mining leese, fees or title, or
any certificate or instyisent representing
oy secured by sa intewest in suy or sll of
the cspital, praperty, sassets, profits eor
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earnings of sny compeny, investment con-
tract, or sny other instrument comsmonly
known 8s 8 security, vhether similar to
thom herein referred to or not."

It will be noted that the "certificate" a-
bove referred to is not trensferedle either on its
face or mnder the provisions of the Plan, but on the
contyery 19 merely evidence of the fact thet the em-
ployee named therein is s subscriber to or & member
of the Plsn subject to its terme snd provisions.

It doer not eppear from either the Plan
sybmitted or from other informetion thet the employee
1# in eny wenner solicited by the employer or the com-
wittee to become 8 member of the Plan but such member-
ship 13 mede svaileble to him efter he has (1) com-
mmicated in witing to the committee of his acceptance
of the teyms and conditions of the Plsn on the form
provided by the Committee and (2) suthorized the em-
ployer in writing to deduet from his compensstion the
qontribution specified in the Plan (See Article II,
Pamgyeph 2 of the Plan). 4ll conteidbutions to the
trustee under the Plan sre to take plece in the State
;{ m;w York. (See Artiocle VIII, Peregreph 7 of the

an} -

: The beneficial interest or share of the em-
Ployee in the Plan i{s psysble to him in varying
anounts end dependent upon certain c¢ontingencies.
(8ee Articles IV and ¥ of the Plsn). Such interest
gann p aliensted or s20ld in any mannér by either the
memb peneliciayy or supvivoer. sJee Article VII,
2 of the Plan).

By Dé
Paragraph

: Ajlthough the Plsn contsins many festures in
common with group retirement insuvmence, such 28 contribu-
tions by smwployer and employee, based on length of serv-
lce o9 other similer classificetions; and providing for
a sum paysdble upon certain conditions upon the happening
of certain eventuslities, nevertheless it is not an an-
nuity as sush term 1s generally understood.

The legal sffect of the Plan is to create a
savings fund for the benefit of the employee, the msnage-
ment and control of wvhich is vested in the employer, the
comnittee gnd the trustee, which fund 1s to be disposed
of by the trustee upon the contingencies set forth in
Articles IV and V of the Plan and therefore, the Employee
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lotirouont Plan of Safeway 3tores, Inc. is not subject
to the &exna Securities A4ct..

mhe foregoing holdlng befng in conflict with
Gptni-n No. '0-6311, appraved on Februsry 19, 1945, such
opinlen is’ ovem'uled°

SUMMARY
The Texss Securities Act is not appli-
ashle to the Euwployee Retirement PFlan of
Safewsy Stores, Ins., the same being & non-
profit retirement plsn with certificates
not suhjeet to sale, trensfer or sssigmment.

Att Genexel's Opinion No. 0-6311 ap-
;!hruary 19, 1945, overruled.

:‘You@s very truly
ATTOREEY GRRERAL OF TRXAS

By W S

C. K. Richards
Assistant
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